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BY THE COURT:

Petitioner-Appellant Farley Charles Matchett, a Texas deat h-
row prisoner (# 999060), seeks a certificate of appealability
(“COA") to appeal the district court’s dismssal of his 28 U S. C
8§ 2254 habeas corpus application on the ground that his clains of
i neffective assistance of counsel are procedurally defaulted.

| .
FACTS AND PROCEEDI NGS

In 1993, Matchett pleaded guilty to the capital nurder of
Uri es Anderson by stabbing himand hitting hi mwi th a hanmer duri ng

a robbery. See Matchett v. State, 941 S.W2d 922, 926 (Tex. Cim

App. 1996). Fol | ow ng conpletion of the punishnent proceeding



agai nst Matchett, the jury answered three special issues in the
affirmative, and the trial court assessed a sentence of death.

Represented on direct appeal by the sane attorneys who
represented him at trial, Matchett raised 37 points of error.
Mat chett, 941 S.W2d at 926-41. In 1996, the Texas Court of
Crimnal Appeals affirmed the conviction and death sentence,
rejecting nost of the clains on the nerits. See id.

In 1997, represented by newly appointed counsel, Matchett
filed a state post-conviction application summarily listing 72
i ndi vidual grounds for relief. He briefed but a few of these
clains in a nenorandum filed in support of the application. The
state trial court adopted the respondent’s proposed findings of
fact and concl usi ons of | aw and concl uded that nost of the grounds
for relief “were unsupported by argunent and/or authorities.” In
2001, the Court of Crimnal Appeals denied WMatchett’s post-
conviction application, ruling that “[t] he findi ngs and concl usi ons
by the trial court are supported by the record.”

Later that year, the federal district court appointed a new
attorney for Matchett so that he could file a 28 U S. C. § 2254
habeas application. This attorney first filed a successive post-
conviction application in state court, however, raising several
clainms of ineffective assistance of counsel that had not been
raised previously, viz., failing to investigate and present a
conpl ete and accurate mtigation defense; failing to challenge the
adm ssibility of the rebuttal testinony of State psychol ogical
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expert, Dr. Walter Quijano, on the ground that the testinony was
not reliable; and advising Matchett to plead guilty, with the
effect of forfeiting his right to challenge the legality of his
arrest and the adm ssibility of his confession on direct appeal.
In May of 2002, the Texas Court of Crimnal Appeals denied this
second post-conviction application as an abuse of the wit.

Mat chett then filed the instant 28 U. S.C. §8 2254 applicati on,
raising the sanme clains of ineffective assistance of counsel that
had been raised in his second state post-conviction application.
He also <contended that the trial court had issued an
unconstitutional jury instruction onintoxicationwhenit “severely
limted” the jury's ability to consider and give effect to the
cocai ne-intoxication evidence. The respondent noved for summary
judgnent, arguing that Matchett’s ineffective-assistance clains
were procedurally defaulted, based on the Court of Crimnal
Appeal s’ abuse-of-the-wit ruling, and that the i ntoxication-charge
claim which had been raised on direct appeal, was procedurally
defaulted as well. WMatchett replied that he had “cause” for any
procedural default because the performance of his attorney during
his first state post-conviction proceedi ng was i neffective, in that
counsel failed to raise the ineffective-assistance clains during
t hat proceedi ng.

The district court issued a nenorandum and order granting the
respondent’s summary-judgnent notion and di sm ssing Matchett’s 28
US C § 2254 application. The court concluded that all of
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Mat chett’s I neffective-assistance <clains were procedurally
defaulted and that Matchett’s assertion that counsel perforned
ineffectively during his first state post-conviction proceedi ng did
not qualify as “cause” to excuse such default. The court also
concluded that the intoxication-charge claim was procedurally
defaulted. Matchett now seeks a COA from us.
.
ANALYSI S

A. COA st andard

A COA may issue “only if the applicant has nade a substantia
show ng of the denial of a constitutional right.” 28 U S.C. 8
2253(c)(2). “The COA determ nation under 8§ 2253(c) requires an
overview of the clains in the habeas petition and a general

assessnent of their nerits.” MIller-El v. Cockrell, 537 U S. 322,

336 (2003). This threshold inquiry does not require a show ng that
the appeal will succeed. 1d. at 337. When a district court has
denied relief on nonconstitutional gr ounds, as wth its
procedural -default ruling here, the petitioner nust show “that
jurists of reason would find it debatable whether the petition
states a valid claimof the denial of a constitutional right and
that jurists of reason would find it debatabl e whether the district

court was correct in its procedural ruling.” Slack v. MDaniel

529 U. S. 473, 484 (2000). 1In death-penalty cases, “‘any doubts as

to whether a COA should [be] issue[d] nust be resolved in [the



petitioner’s] favor.’” Bigby v. Cockrell, 340 F.3d 259, 265-66

(5th Gr. 2003) (citation omtted).

B. Abandoned cl ai ns

Inthe brief filed in support of his COA application, Matchett
does not pursue either his <claim that counsel perforned
ineffectively by failing to object to Dr. Quijano’s testinony or
his claimthat the trial court gave an inproper instruction with
respect to cocaine intoxication. W deemthese clains abandoned.

Hughes v. Johnson, 191 F.3d 607, 613 (5th Gr. 1999); see FEeD

R App. P. 28(a)(9). Neither does Matchett challenge the district
court’s ruling that these two clains were procedurally defaulted.
This is the equivalent of his not having appealed the district

court’s judgnent on these clains. See Brinkmann v. Dallas County

Deputy Sheriff Abner, 813 F.2d 744, 748 (5th Cr. 1987).

C. Remai ni ng d ai ns

Mat chett does continue to assert his substantive clains that
trial counsel perforned ineffectively by advising him to plead
guilty and by failing to investigate and present a conplete
mtigation defense at the puni shnment phase. He acknow edges that
these clains were not presented to the state courts prior to their
inclusionin his second state post-conviction application; that the
Texas Court of Crimnal Appeals found that application to be an
abuse of the wit; and that the federal district court therefore
found the clains to be procedurally defaulted. WMatchett does not
explicitly dispute the district court’s conclusion that the
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all egedly ineffective assistance of his appointed attorney during
his first state post-conviction proceeding was not “cause” to
excuse such procedural default. Rather, Mtchett enphasizes that
Texas provides a statutory right to post-conviction counsel for
deat h-row i nmat es.

The procedural-default doctrine precludes federal habeas
review when the |ast reasoned state-court opinion addressing a
claimexplicitly rejects it on a state procedural ground. Ylst v.
Nunnenmaker, 501 U. S. 797, 801, 803 (1991). Wen the state court
relies on an independent and adequate state procedural rule,
federal habeas reviewis barred unless the petitioner denonstrates
either cause and prejudice or that a failure to address the claim

Wil result in a fundanmental mscarriage of justice. Colenman v.

Thonpson, 501 U. S. 722, 750 (1991). We have held that Texas's
abuse-of-the-wit rule is ordinarily an “adequate and i ndependent”
procedural ground on which to base a procedural -default ruling.

Henderson v. Cockrell, 333 F.3d 592, 605 (5th Cr. 2003),

cert. denied, 124 S. C. 1170 (2004); Barrientes v. Johnson, 221

F.3d 741, 758-61 (5th Cr. 2000).

“Cause is defined as ‘sonething external to the petitioner,
sonet hing that cannot fairly be attributed to him that inpedes his
efforts to conply with the [state] procedural rule.” Moore V.
Roberts, 83 F. 3d 699, 704 (5th Cr. 1996) (citing Col enman, 501 U. S.
at 753). “Cause” factors may include interference by officials

that makes conpliance with the procedural rule inpracticable, a
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showi ng that the factual or legal basis for the claim was not

reasonably available to counsel, and ineffective assistance of

counsel --in the constitutional sense--on direct appeal. Mirray v.
Carrier, 477 U S. 478, 488 (1986). If a petitioner fails to

denonstrate cause, the court need not consider whether there is

actual prejudice. Rodriguez v. Johnson, 104 F.3d 694, 697 (5th

Cr. 1997).
We have repeatedly held that ineffective assistance of state
habeas or post-conviction counsel cannot serve as cause for a

procedural default. See, e.d., Henderson, 333 F.3d at 606;

Martinez v. Johnson, 255 F.3d 229, 239-41 (5th Cr. 2001) (and

citations therein); Beazley v. Johnson, 242 F. 3d 248, 271 (5th Cr

2001). WMatchett does not question this. A state prisoner has no
constitutional right to an attorney in state post-conviction
proceedi ngs and t hus cannot cl ai mi neffective assi stance of counsel
in such proceedings. Mrtinez, 255 F.3d at 239 (citing Col eman

501 U S at 752); see Coleman, 501 U S at 757 (“Because

[ petitioner] had no right to counsel to pursue his appeal in state
habeas, any attorney error that |ed to the default of
[petitioner’s] clains in state court cannot constitute cause to
excuse the default in federal habeas.”). Contrary to Matchett’s
suggestion, a state prisoner may not <cite the ineffective
assi stance of state habeas counsel as “cause” for a procedura

default even for “cases involving constitutional clains that can



only be raised for the first tinme in state post-conviction
proceedi ngs.” Martinez, 255 F.3d at 240.

Finally, on at |east two occasions, we have rejected
contentions |ike Mtchett’s that Texas’'s statutory provision of
post - convi ction counsel to death-row offenders requires that the
post - convi ction process nust conply with the Due Process C ause.

Qgan v. Cockrell, 297 F.3d 349, 357 (5th Cr.), cert. denied, 537

U S. 1040 (2002); Inre Goff, 250 F.3d 273, 275-76 (5th G r. 2001)
(addressing notion by death-row offender to file successive 28
U S.C. 8§ 2254 habeas application).?
11
CONCLUSI ON

Mat chett has failed to denonstrate that jurists of reason
would find it debatable that the district court erred in ruling
t hat his substantive <clains were procedurally defaulted
See Slack, 529 U S. at 484. Accordingly, Matchett’'s application

for a COAis

1 Matchett cites Welch v. Beto, 355 F.2d 1016, 1020 (5th Cr
1966), for the proposition that the invocation of “‘Texas statutes
granting post-conviction hearings’” gives a federal habeas
petitioner “*the right to be tried according to the substantive and
procedural due process requirenents of the Fourteenth Anmendnent.’”
In Goff, we stated that Welch had been overruled by the Suprene
Court insofar as Wlch inplied that Texas post-conviction
applicants had a due-process right to effective assistance of
counsel, re-enphasizing that “ineffective assi stance of counsel in
a post-conviction proceeding cannot serve as cause to excuse
procedural default in a federal habeas proceeding.” Goff, 250 F. 3d
at 276.




DENI ED.



